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DIGESTS OF RECENT OPINIONS | 





HUSBAND AND WIFE—A second 
marriage contracted more 
than seven years after the 
first spouse dissappeared is 
considered valid if there is no 
rebutting proof of the con- 
tinued life of the absentee. 

—If a marriage is established, 
ceremonial or common law, 
the burden of proving the 
marriage invalid is on the 
one who makes that claim. 

—The presumption of validity 
of a marriage inheres in the 
last marriage contracted until 
the presumption is overcome 
by clear and convincing proof. 

—Ceremonial marriage may be 
proven by formal record, 
testimony of witnesses who 
were present, or testimony of 
witnesses to whom the parties 
confirmed the marriage soon 
after the event. 

Digested from an opinion by 
Goldmann, S. J. A. D., rendered 
June 8, 1955. Appellate Div. 
Simmons v. Simmons. For ap- 
pellant — Robert H. Hartgrove. 
For respondent — William J. 
O’Hagan. 

Plaintiff appeals from a dis- 
missal of her action for sepa- 
rate maintenance. 

Plaintiff alleged she and de- 
fendant were ceremonially mar- 
ried in Fort Pierce, Florida on 
March 25, 1928, that in addition 
they had entered into common 
law marriage prior to 1928 in 
Florida which continued after 
they moved to New Jersey in 
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1929, and that defendantr has 
abandoned her. Defendant de- 
nied he had ever married plain- 
tiff or that they had ever lived 
together and asserted that when 
he had met plaintiff she had 
told him she had been previously 
married to a husband who was 
Still living. 

No marriage certificate 
introduced and apparently no 
formal record of the marriage 
could be found. Plaintiff testi- 
fied to the formal marriage and 
also to the common law mar- 
riage. She also testified she had 
married one Thompson in 1915, 
that he had deserted her in 
1916 and that she had never 
seen nor heard from him again 
despite her efforts, including 
advertisements in local news- 
papers, and those of his parents 
and relations; that she _ ex- 
plained all this to defendant 
prior to their marriage and both 
of them had believed Thompson 
dead. There was also some testi- 
mony that the parties had told 
others of the alleged ceremonial 
marriage and there was much 
testimony to their cohabi- 
tation. 

The trial judge 
ceremonia! marriage had not 
been proved stressing that no 
record of the marriage had been 
produced; that plaintiff had to 
show there was no impediment 
to a common law marriage, and 
that having testified that she 
had previously been married to 
Thompson, she was under a 
disability to enter into any 
common law marriage with de- 
fendant unless she showed a 
removal of that disability. 

Held: A ceremonial marriage 


as 


held the 


iis usually proved by producing 


| the 


| However, 


certificate or 
of the marriage. 
may also be es- 
the testimony of 
attended the 


marriage 
record 

it 

by 


public 


tablished 
witnesses who 
ceremony or to whom the 
parties spoke soon after the 
event and confirmed the event. 
Proof of a ceremonial marriage 
by public record is not essential. 


The trial court should make a 
finding on this issue on the 
evidence submitted. 


Common law marriages were 
and are valid in Florida. They 
were also valid in New Jersey 
until the act of 1939. The court 
should have made a finding on 
the question of whether there 
had been a common law mar- 
riage. 
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Should either a ceremonial 
marriage or common law mar- 
|riage be established then the 
| question of the prior marriage 
;}to Thompson becomes relevant. 
| The validity of that marriage 
| may be presumed but this pre- 
'sumption is transferred to the 
second marriage, if established, 
so as to require clear and con- 
vincing proof of the validity 
|and continued existence of the 








| first marriage if the presump- 
| tion of validity of the later 
marriage is to be overcome. The 
|} presumption would fall if it 
were proven Thompson is still 
; alive and the first marriage 
| subsists. 
|} N. J. S. 3A:40-1 provides that 
|if a person is missing for seven 
|years and it cannot be ascer- 
|tained after diligent inquiry 
|that he was alive during that 
time the presumption arises 
‘that he is dead. The statute 
|comes to the aid of the second 
|marriage should a second mar- 
riage be established. The second 
marriage 
| rebutting proof of the 
tinued life of Thompson. 
It has been held that the 
presumption in favor of validity 
of a second marriage is not 
overcome by proof merely that 
the first spouse was living less 
than 7 years before the second 
marriage. A_ fortiorari when 
more than 7 years have passed. 
If plaintiffs marriage to de- 
fendant established, cere- 
monial common law, the 
burden of proving it invalid 
would be upon defendant who 
makes that claim. 
Reversed and 


| 


con- 


is 
or 


remanded. 


LIBEL—A valid claim of libel is 
not debarred by reason of the 
fact that coincidentally _ it 
might have supported an 
action for alienation of affec- 
tions. 

—In an action for libel any 
defamatory matter is per se 
libelous and no special dam- 
ages need be_ pleaded or 
proved. 

—Words used will be given the 
fair and natural meaning 
attributed to them by ordin- 
ary people’ unless __ special 
knowledge understanding 
of the intended meaning 
makes them libelous in the 
mind of the reader. 

—-Where a plaintiff in a libel 
action relies on special know- 
ledge or understanding of the 
reader to make the words 
used libelous, he must plead 
and prove such special know- 
ledge or understanding. 

HUSBAND AND WIFE — The 
Heart Balm Act did_ not 
abolish all actions affecting 
or related to the marital re- 
lation but only those specified 
therein. 

Digested from an opinion by 
Foley, J. C. C., rendered June 
9, 1955. Superior Court, Law 
Div. Stickles v. Manss. For the 
motion — Horace F. Banta. 
Contra—Robert J. T. Mooney 

The defendant moves to strike 
plaintiff's claim charging libel 
on the ground it does not set 
}forth a claim on which relief 


or 











is defamatory or libelous. 





| 


: defendant 
would be valid absent | 





jean be had. The attack first is 
}that the complaint is in fact 
jan action for alienation of af- 
|fections re-dressed as a libel 
|} action to avoid the barrier of 
ithe “Heart Balm Act’, N. J. 
1S. 24:23-1, secondly that it is 
faulty for failure to plead special | 
;}damages, and thirdly that it 
|fails to set forth matter which 


Held: The “Heart Balm Act} 
did not bar all redress for | 
wrongs merely because such 


wrongs are related or incidental | 


to the marital relation. The act 


| was designed to prevent extor- | 


which often accompanied 
the institution of the actions 
specifically outlawed by the 
statute, i.e. alienation of affec- 


tion 


tions, criminal conversation, se- | 
duction and breach of contract | 


to marry. It was not intended 
to reach further and prohicit 
all actions in which 


married 


JUNE 23, 1955 


persons are concerned. 

In the present case the offen- 
Sive writings may have been 
part of defendant’s invasion of 
the marital relation between 
plaintiff and her husband and 


would have been evidential in 
an action for alienation of 
affections. But that does not 
bar recovery on a claim or 


cause of action which exists 
independently of an action for 
alienation of affections. Libel 
is itself a wrong and a valid 
claim thereof is not debarred by 
reason of the fact that co- 
incidentally it might have sup- 
ported the now abolished action 
for alienation of affections. 

In slander actions. special 
damages must be pleaded. But 
the rule is otherwise in libel 
cases. In an action for libel any 
defamatory matter is per se 
libelous and no special damages 
need be proved. 

The complaint sets forth five 
extracts from letters sent by 
to plaintiff’s hus- 
band, each in a separate count, 
and interprets what the de- 
fendant meant and intended by 
the extracts, making interpreta- 
tions which would be defama- 
tory. In two of the extracts re- 
ferences are made to a charac- 


ter in a book and to an obscure 
phrase. 
It is difficult to define a 


standard by which the libelous 
or defamatory nature of words 
is to be measured as a matter 
of law. In general, words should 
be given the fair and natural 
meaning attributed to them by 
ordinary people but where spe- 
cial knowledge of the intended 
meaning of a writing makes it 
libelous in the mind of a reader, 
its publisher is liable though 
the fair and natural meaning 
derived by orinary people would 
not have like effect. However, 
where the plaintiff relies on a 
showing of such special know- 
ledge or understanding, he is 
bound to plead it and, failing 
to do so, is presumed to rest 
his claim on the effect of the 
words on the mind of the or- 
dinary person. 

Applying these standards, the 
extracts relied on in their or- 
dinary meaning, do not com- 
pare with the meaning attri- 
buted to them by the plaintiff 
and are not defamatory. Counts 
3 and 4 are based on extracts 
which might be defamatory if 
one had the special knowledge 


or understanding of the words |} 
used attributed or claimed by} 


the com- 
allegation 
husband, who 


However, 
no 


plaintiff. 
plaint contains 
that plaintiff's 
received the letters, had such 
special knowledge or under- 
standing. Counts 1, 2 and 5 are 
therefore stricken and counts 
3 and 4 are also stricken but 
with leave to amend these two 
counts to charge special know- 
ledge or understanding. 
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Federal Tax Note; 


By Harold Kamens 
BUREAU RULINGS 
Rev. Rul. 55-332: ITEMs y 
DEDUCTIBLE - GENn, 
RULE: Amounts paid to oe: 
tors of an insolvent corp 
by a new corporation 
the same president 5 4 
former insolvent corporatig; 
order to obtain franchise: . 
sell the creditors’ products -. 
stitute capital eXPENdi+y 
which are not deductib, 
ordinary and necessary » 
penses. See Thomas H. Wel::, 
Helvering, 63 Fed. (2 " 
affirmed 290 U. S. 111. ¢: 
155, C. B. Ril-2, 112 (1933 
payments are considere 








made to establish good re 
Rev. Rul. 55-333: ° 

ESTATE ~ OPTIONAL 

TION: Section 811(j) 


Internal Revenue Code of : 
does not limit the applic: 
thereof to the estates 
cedents which have d 
in value during the 
period following the da 
death. Therefore, wh¢«re 
estate has increased 
during that period of time im ¢. 
the executor has electé oBcr 
return timely filed, to hay 


























estate valued in ac 
with the provisions of 
811(j), all property inc 


the gross estate which has @.. 
been distributed, so! 1 
changed, or otherwise 

of within 1 year after 
cedent’s death shall Val 
as of the date 1 year after 
decedent’s death. Prope 
tributed, sold, exchan 
otherwise disposed of 
year after the decedent 
shall be valued as of 
of such distribution, 
change, or other dispo 


be 
12) 
























EFFECTIVE DRAFTIN 
OF CONTRACTS 
FOR THE SALE OFF 
REAL PROPERTY 


an 


By means of questions 4 
concise discussions and § 





gested forms, this b: 
bring to mind points 
may result in more favoraigg*S | 





drawn contracts. 
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maintain an action against 
officers to recover kick- 
packs extorted by such offi- 
cers from the salaries of other 


municipal employees. 


4 municipality may maintain 
an action to impose a con- 
structive trust on kick-backs 
extorted by its officers from 


other municipal employees. 


, FADING — Inconsistent facts 
as well aS inconsistent causes 


of action may be pleaded in 
the complaint. 

FADING — ELECTION — A 
party may assert and seek 
relief on diametrically op- 
posed sets of facts until all 
the facts are developed at 
final hearing. 


d from an opinion by 
It, C. J. rendered June 
Supreme Court. Jersey 
Hague. For appellant— 
* Neuman. For respond- 
mas McNulty. 
Plaintiff appeals from an 
jer smissing its complaint 
f re to state a claim on 
eh relief can be granted. 
ne first count alleges (1 
; Ss a municipal corpora- 
defendants were 
fi fs Of Sersey City 
m 1917 to 1949, (3) from May 
1917 to May 17, 1949, the 
ts “in their capacities 
duals and as officials 
ity did steal and did 
fraudulently, cor- 
tls with gross breach 
trust. extort and appropriate 
elves property of the 
wit, $15,000,000 
means of extorting from 
ployees of the City 3% of 
E 3 al salary of each said 
which was 
C threats and by force 
defendants from the said 
employees on a systematic 
yasis, and was made 
to and was taken by 
s directly out of the 
yneys paid or payable 
the City to the said em- 
r services...” 





nd 


b= 


or, 











ond count repeats the 
s of first count and 
n states that under the 


at 


New Jersey it was un- 

any paid employee 
tne y to give or pay any 
ick-back” as a condition of 
emp.oyment and that all 
Qh moneys extorted by de- 
cants are forfeited to the 
y for its own use and benefit 
as trustee for the use and 
efit of the defrauded em- 





Held: The complaint alleges 
endants by force of their 
ial positions extorted from 
ntiff employees 3% of 

‘ies and retained those 

their own use. The 
“ant case falls within the 





DIGESTS OF RECENT OPINIONS 


lyr NICIPAL LAW — RESTITU- 
TION—A municipality may 


pattern of Driscoll v. Burling- | 


ity for the present action by the 
city. 
The City is the proper party, 


ton Bridge wherein it was held| by the very nature of the alle- 


that public officers who hold 
positions of public trust, are 
under an obligation of the 
highest fidelity, must be im- 
pervious to corrupting influen- 
ces, and must display good faith, 
honesty and integrity, and 
when they do not so conduct 
themselves the transactions 
they have entered into are 
contrary to public policy, illegal 
and should be set aside to the 
fullest extent possible. In that 
same case it was held that the 
remedy in case of such breach 
of duty is not merely through 
the ballot and criminal prosecu- 
tion but relief may also be had 
in civil courts either through 
an action in the citizen’s name 
or by the government. 
Restitution was likewise 
voked in U. S. v. Carter, 


in- 
21% 


U. S. 286 where an army Officer | 


in charge of procurement en- 
tered into an arrangement to 
give two contractors more con- 
tracts and more profits. The 
court traced his share of the 
spoils into the hands of other 
defendants and subjected the 
money to a constructive trust 

The same _ principles have 
been followed in other cases, 
and in Reading v. Atty General 
(1951) A. C. 507 the House of 
Lords held the government was 
entitled to money which had 
been paid to an English army 
officer by a smuggling group for 
riding in uniform on various 
trucks they were using in their 
smuggling activities. It is im- 
portant to note that in this last 
‘ase the money never belonged 
to the government nor was it 
in any way out-of-pocket in the 
transaction. 

This view of the law is borne 
jut by the Restatement on 
Restitution, sections 190 and 197 


Applying these principles, the | 
count sounds in restitution | 


first 
to permit the City to recover its 
property wrongfully taken by 
defendants. The remainder of 
the allegations merely describe 
the means 
used and Satisfy R. R. 4:9-1. 
The second count alleges 
constructive trust in favor of 
the City for the profit realized 
by its officials and so read is 
also sufficient. 

It is also argued that a mu- 
nicipality has no statutory au- 
thority to enforce a constructive 


trust. However, it is well es- 
tablished that municipalities 
have an inherent or implied 


power to sue and R. S. 40:43-1 
specifically provides that mu- 
nicipalities may sue and be 
sued their corporate name. 
This provision, especially in 
view of the constitutional man- 
date that laws relating to mu- 
Nnicipalities shall be liberally 
construed, is sufficient author- 


in 
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NEW JERSEY 


which defendants | 


| gations of the complaint, to 
| seek to recover its own property 
| wrongfully taken, to seek to re- 
| cover property which in good 
conscience as between’ the 
parties to the suit belongs to 
the City, or to right a wrong 
perpetrated on its servants and 
| inhabitants. 

While the complaint, proced- 
urally, is not an example of 
technical perfection, it avers 
the facts on which the claim 
is based in accordance with 
R. R. 4:8-1 and 5 which permit 
a complaint to set forth two 
or more claims alternatively, 
consistent or inconsistent, legal 
or equitable, while the demand 
for relief may be singular, al- 
ternative or of several different 
types. All that is required is that 
| the gist of a substantive ground 
of relief must be set forth, albeit 
informally, and this is done 
here. The spirit and intent of 
the new practice requires a 
party to join all matters in 
| controversy, regardless of in- 
| consistency, so that they may be 
|} settled without multiplicity of 
action. Inconsistent facts or 
| law may be pleaded in the com- 
| plaint. The rulings that a party 
}cannot assert inconsistent or 
| diametrically opposed sets of 
facts apply only after the full 








|facts are developed at final 
|hearing, after which he must 
elect his stand and then he 
|ean no longer shift 

Reversed. 
| Heher, J., dissenting, in an 


| opinion concurred in by Justices 
| Oliphant and Wachenfeld holds 
| the complaint is 


vague, uncer- 
|tain and incongruous in that 
it merely charges’ extortion 
without particularizing the 


means, it alleges extortion from 
the employees but seeks recovery 
for the City, the City has no 
authority to act as trustee for 
its employees in invitum, and 
it would make the defendant 
lliable to both the City and the 
employees for the money ex- 
torted from and which was the 
| property of the employees. The 


| 
| 


a|cases relied on by the majority 


are not in point for they are 
cases where the servant re- 
ceived the money by reason of 
his employment in dereliction of 
his duty, and therefore the 
money was in equity property 
of the principal as money had 
and received. In the instant 
case there is no showing of 
disloyalty, of the circumstances 
under which the moneys were 
paid or of the use to which the 
moneys were put and there is 
no way of determining from the 
complaint whether there was 
in fact and law a betrayal of 
the City’s interest giving rise to 
a cause of action. And, a party 
cannot be heard to contend for 
two diametrically opposed sets 
of facts. 


PARTNERSHIPS— WORKMEN’S 
COMPENSATION — A limited 
partnership organized under 
our laws is such a separate 
entity that a working member 
may be an employee within 
the meaning of the Workmen’s 
Compensation Act. 











PARTNERSHIPS — A _ limited 
partnership is a quasi-cor- 
poration to which the law 


governing corporations rather 
than that of 
applies. 

Digested from an opinion by 


Francis, J. A. D., rendered June 


9, 1855. Appellate Div. Carle v. 
Carle Tool. For appellant—Mar- 
tin Simon. For respondent— 
Henry F. Hoey, Jr. 

The question is whether a 
working member of a statutory 
limited partnership association 
formed under R. S. 42:3-1 is an| 
employer within the meaning | 
of the Workmen’s Compensation | 
Act. Both the Division and| 
County Court held he was not 
an employee. 

The facts are agreed upon. 


partnerships | 
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Top Tax Collection Records Set in N. J. 





Chicago (ACCN) — Four New 
Jersey municipalities made per- 
fect scores in property tax col- 
lection in 1954. 








Petitioner was vice chairman of 
the limited partnership and one 
of its three officers or managers. 
He was also regularly employed 
by the association and was paid 
an hourly wage for such work 
in addition to his share of 
profits. He was injured while 
performing his duties as a 
workman. 

Held: The lower courts held 
that petitioner was a co-owner 
and as such enjoys a right of 
control which fastens on him 
the status of an employer and 
that for the purpose of this 
action the limited partnership 
cannot be considered an entity 
distinct from the partners. 

An analysis of the limited 
partnership act indicates that 
an association formed there- 
under attains corporateness. It 
becomes an entity separate and 
apart from its members. It takes 
on practically every substantial 
attribute of a corporation. It 
can sue and be sued; acquire, 


and in the name of the associa- 
tion; the operations are placed 
in the hands of 3 to 5 managers 
and not the individual mem- 


bers; there is no _ individual 
liability except for capital sub- 
scription; and disposal of a 


member’s interest on his death 
or insolvency does not bring 
about dissolution. Such a com- 
pany is a hybrid; it might be 
called a quasi-corporation. 
Plainly the entity acting 
through the managers can en- 
gage and discharge employees 
and there is no sound reason 
why they cannot hire a member 
of the association as an ordi- 


nary employee, agree to pay 
him as such, and have him 
thereby subject to all the 


regulations and entitled to all 
the benefits of ordinary em- 
ployees. Our courts have in- 
dicated and other jurisdictions 
have held that the law gov- 
erning corporations rather than 
that of partnerships would be 
applied to limited partnerships. 
Reversed. 


hold and convey property; the | 
members do not act as indivi- | 
duals or partners but through | 


According to the Municipal 
Finance Officers Assn., no delin- 
quent taxpayers exist in Audu- 
bon Park borough, Tavistock 
borough, Shrewsbury township 
and Winfield township. And 
almost perfect collections were 
recorded in 1954 in Teterboro 
borough, 99.98 per cent; Helm- 
etta borough, 99.40 per cent; 
Prospect Park borough, 99.69 
per cent; and Far Hills borough, 
99.49 per cent. 


A report of the New Jersey 
division of local government 
shows that of the 566 munici- 
palities in the state, 317 had an 
increase in the percentage of 
current property taxes collected 
during 1954 as compared to 1953, 
six had no change, and 243 col- 
lected a smaller percentage 
than in 1953. 

In 1954, 374 municipalities col- 
lected in excess of 90 per cent of 
the taxes levied as compared 
to 367 collecting more than 90 
per cent in 1953. But the state 
average dropped from 94.42 per 
cent in 1953 to 94.33 per cent 
in 1954 because of smaller col- 
lections in some localities which 
offset the larger collections in 
others. 
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THURSDAY, JUNE 23, 1955 
Further Consideration Required 
The recent Supreme Court decision in Toft v. Ketchum 
involves serious problems of great interest to the public and | 
to those engaged in the administration of justice. Four justices 


ruled that ethics complaints are absolutely privileged and that 
no suit for damages may rest on a complaint made with actual 
malice and without probable cause. And they suggested that 
misuse of the privilege may be controlled by a proceeding for 
contempt 
false testimony. Three justices felt 
lie, and that the heavy burden of 
of retribution which might otherwise 
but one of the three also felt that the result reached in 
particular case correct because the attorney was in no 
position to claim lack of probable cause. This rested on the 
involved in the disciplinary proceeding, and the reasons 
dismissal. 


a suit for damages should 
will eliminate the threat 
Just 


that 
proof 
discourage 
this 
just 
facis 
1ts 


Was 


for 


The case caused a stir at the annual meeting of the State 


Association in May 
filed on behalf cf 


Bar 
being the association and the appellant lawyer 


The court granted the petition for reargument by the interested 
party and permitted the State Bar Association to file a brief 
After considering both, the court reaffirmed its position, the 


majority and minority standing on their original opinions without 


further comment. 
mostly 
ot 


question, 
the filing 


to be strong views on the 
division of the court, and 
difficulty of the question. 


are bound 
The sharp 
reflects the 


Tnere 
emotional. 
four opinions, 

But if the majority be right, control of possible misuse 
through proceedings for contempt seems self-defeating. The 
of a proceeding for contempt could be as much of a deterrent to 
just compiaints as a possible suit for damages. And in the former 


risk 


there would not be any jury, in which a layman would probably 
have more confidence 

The difiiculty arises primarily because complaints against 
attorneys are heard by attorneys and judges who are also attor- 


with a complaint rarely seeks professional 
fear the effect of fraternalism. To meet this fact. 
grievance committees are established. To these com- 
should free to go, not to “prosecute a 
for guidance and assistance. Once he has 
the proceeding should be entirely out of his 
control, and the ful! responsibility for independent investigation 
and further processine of the matter should lie entirely with 
the committee and the court. 


The layman 
for 
and 
e layman 
but 
facts, 


neys. 
advice 
ethics 
mittees 
complaint” 
related his 


of 


be 


disclose lat 
should be devoted to 


mistaken as to re- 


where investigation or hearing should 
there was no misconduct, as much effort 
satisfying the client that his notions were 
affirming the professional standing of the attorney. There is not 
only a duty to maintain the purity of the bar, but also the duty to 
stimulate in the public the sense of satisfaction with the result. 
Nor must it be overlooked that a large number of complaints really 
involve no issues of professional misconduct, but are cases of 
simple grievance or misunderstanding which the necessary public 
interest in the profession requires be afforded a_ suitable 
mechanism for resolution. 


And 


for damage suits 
to punish for con- 
cause is concerned, 
solely with the com- 
should not become a 
from a damage suit 
a question which no 


In this pattern there is no place either 
malicious prosecution or for proceedings 
tempt. Insofar as justification or probable 
the contro] and responsibility should rest 
mittee. Whether the matter should or 

disciplinary proceeding, as distinguished 
against a lawyer based on wrongdoing, is 
layman ought to be asked to decide. The only area in which 
lay misconduct would call for punishment is that of false 
testimony—and the usual prosecution for perjury, with the right 
to indictment and trial by jury, is far more acceptable than any 
proceeding for contempt. 


for 


The view of the minority of the court, while entirely sound 
from the standpoint of justice to the individual aitorney, does 
not give enough weight to the nature of the risk to which the 
sincere but mistaken layman may be exposed. In the public 


eye, the suggestion that to be wrong in reporting what is believed 
to be professional misconduct may invite a risk of a suit for 
damages would not only be considered outrageous, but also 
further proof of unwholesome fraternalism of the bench and bar. 


Nonetheless, the whole subject needs to have wise reconsidera- 
tion. The rules relating to professional misconduct and the 
processing of grievances and disciplinary proceedings should 
be reshaped to better satisfy the natural expectations of the 
several groups affected. 


of court for the making of unjustified complaints or | 


complaints; } 


which resulted in petitions for reargument | 
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Goodhart To Receive 
_ Doctor of Laws Degree 
From N.Y.U. 


Lehman  Goodhart, 
master of Uni- 
Oxford, England, 
honorary degree 
law tomorrow 


Arthur 
American-born 
| versity College, 
will receive the 
|of doctor “ civil 


lat the New York University Law 

Center, Val nderbilt Hall, 40 

|} Washington Square South. 
Senator Herbert Lehman of 


New York, Professor Goodhart’s 
uncle, will be among the guests 
of honor at the private investi- 
|; ture ceremony at 6 p. m. in the 
|faculty library in Vanderbilt 
Hall. Dean Russell D. Niles of 
the School of Law and other 


NYU 
to Professor 


-Officials will pay tribute 
Goodhart in brief 
talks during a testimonial din- 
ner at 8 p.m. in the Snow 
Gining Hall he Center. 

Dean Niles ras announced 
that the forthcoming 1954 
“Annual Survey of American 
Law” will be dedicated to 
Professor Goodhart. Each issue 
of the NYU publication, which 
covers the developments 
in private and public law, juris- 
prudence, and legal reform is 
dedicated “to American who 
has made a contri- 
bution to the 

Professor Good 
admitted to the 
in 1915, served 
1917 assistant 
counsel of New York City. After 
two years in the American army 
ring World War I, he was 
insel to the American Mission 


of t 


year’s 


an 
significant 
law.” 
hart, who was 
New York bar 
from 1915 to 
corporation 






as 


lui 


1 col 





to Poland in 1919. 

In the same year he was 
lappointed barrister at law. 
Inner Temple England, and 
fell and lecturer at Corpus 





re. He 


1c YNrO- 
ge pro 


olle Cambrid 
since as vi 

associate fellow at 
and for 20 years 
jurisprudence at 


Christi C 
has served 
fessor and 
Yale Univer 
as professor 
Oxford 

He assumed 
in 1851, becoming 
American ever to head 
at an English university. 
recent years he has delivered 
the Homer S. Cummings lecture 
at NYU and Benjamin N. 
Cardozo lecture for the Asso- 
ciation of the Bar of the City 
of New York. 

Professor 


from 


oF. 





Sity 
of 
his present post 
the first 
a college 


In 





the 


Goodhart holds 
Yale, Wesleyan 
the University of 
Oxford. and Edin- 
He has been 
Law Quarterly 
1926, and is the 
books of essays 
and j 


degrees 
| University, 
California 
burgh Universit 
editor of “The 
| Review” since 

author of eight 
legal history 
prudence 





on lris- 


| State Bar Officers 
| Honored at Uruguayan 
Reception 


The permanent representative 
Uruguay to United Nations 
the officers of the 
N. J. State Bar Association 
through its president. Lionel 
Kristeller, and its Secretary, 
Hon. Emma Dillon as well as 
the committee on Inter-Ameri- 
can Bar Association through 
Julius Sklar, chairman, Judge 
Lester Kramer, and Leon Dres- 
kin, who attended a reception in 
honor of his Excellency the 
Minister of Foreign Affairs, 
Santiago Rompani of the Re- 
public of Uruguay at the United 
Nations on Tuesday, June 14, 
1955. Besides the aforenamed 
persons being present there 
were many other dignataries of 
other countries. Appearing on 
behalf of Governor Meyner was 
Commissioner and Mrs. Joseph 
McLean, of the Dept. of Con- 
servation and Economic Devel- 
opment. 


of 
has honored 





Announcement 
Henry W. Sayrs has moved 


his offices 710 Mattison Ave. 


Asbury Park. 


Cities, States Act To 
Relieve Traffic Jams 


Seek To Analyze Transit 
Problems 


Chicago (ACCN) Traffic 
jams in cities and metropolitan 


areas have brought action from 
local and state governments 
throughout the nation, accord- 


ing to a spot check of the transit 
situation by the American So- 
ciety of Planning Officials. 


Governing bodies of at least a 


dozen cities and the same num- 
ber of states are now involved 
in studies of transit problems, 
the society found. 

The Wisconsin Commission on 
Urban Mass Transportation nas 
submitted a report to the gov- 
ernor suggesting ways to im- 
prove transit services in Wis- 
consin cities. 


A committee on Mass Trans- 


portation, appointed by the 
mayor of Baltimore early this 
year, has also made a report, 
urging among other things the 
erection of parking areas and 
roofed terminals at outlying 
points where commuters may 
transfer from cars or feeder 
buses to fast express buses to 
go downtown. 

The first ma report of a 


uncomplete caine 






still of 

it and traffic problems in the 
San Francisco bay area fore- 
sees a billion dollar rapid trans- 
it system by 1990. Transit ills in 
the Washington, D. C., area are 
being analyzed by joint com- 
mission created by the Maryland 


legislatu with 
district officials. 


and 
the 
An 
muter 
York 


res 


Virginia 
help of 





$800,000 study of rail com- 
difficulties in the New 
sity-New Jersey metro- 










politan area has been proposed, 
with financing of half a mil- 
lion from the Port of New York 
al uthorit) and $150,000 each 
from New York and New Jersey. 
The Delaware River Port au- 
thority has authorized a $325,- 
000 study of mass transportation 
for the Southern New Jersey 
area inside a 35-mile radius of 
Camden. 

The mayor of Wilkes-Barre. 
Pa.. has ordered a study made 
of the city’s transportation 
problems because of lack of 
customers for the transit com- 
pany 

In Milwaukee about 1,000 
householders are being inter- 

iewed in an effort to find out 





vk of the city’s residents 
do not use mass transit. Mayors 

Akron, oes fton. and Cuya- 
hoga Falls, O.. have agreed that 
there showld be a study of mass 
tr it in the area. A six-mem- 
pointer has been named 

) make a transit survey of the 
St. Louis-St Louis county area. 

The Rapid Transit commis- 
sion in Detroit has been study- 
ing commuter service in the 
Detroit-Pontiac area, and the 
Met rea Traffic Study 
committee has been charting 
the area’s highway needs 
through 1980. 

In Oklahoma City. a joint 

businessmen’s committee studied 
mass transit problems, and in 
Philadelphia the Urban Traffic 
and Transportation board is 
continu udies aimed at 
developing a traffic and trans- 
portation master plan. 
New England Governors’ 
tee on transportation 
will study regional rail, air, and 
water transportation. The com- 
mittee is to be made up of thre? 
representatives from each of the 
six New England states. 


y more 

















opolitan é 








ing its st 
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Announcement 


D. Lenox. 





Samuel Nicholas M. 





Giordano. Jr. and Samuel D. 
Lenox, Jr.. will continue the 
practice of law under the name 


of Lenox, Giordano & Lenox, 
Broad Street Bank Building. 
Trenton. 


trance 
trans- 


| 341) 


VOICE OF THE By; 


Comment and Criticism Ip-., 








Editor, New Jersey Law Joy, ( 
The recent 57-page Opinio, - 
our Supreme Court in Termi,, 
Construction Corp. vs Ben, 
County ete. Dist. Authorit, 
N. J. 294, modifying the a>. 
late Division’s 42-page 
34 N. J. Super. 478, e 
a principle of transcendin: .. 
portance. It is of imm: 
concern to lawyers enzage 
the trial of common law ¢ 
before a jury. I shall : 
attempt an analysis of B 
many complicated fact 
legal issues discussed 
Supreme Court’s opini E . 
ever because of its far-reacr C: 
effect. I do venture t 
the bar’s attention a } 
the opinion which, it 
me, requires serious 
and discussion. 
The Supreme Court 
341 of its opinion) refer; 
N. J. Const. 1947, Art. VI 
V, Par. 3. That provides:- “7 
Supreme Court and the Ap 
late Division of the 
Court may exercise 
ginal jurisdiction as 
necessary to the com} 
termination of any 
review.” 
Applying 
provision, 





that const i os 
the Supren ' 
directed the entry of len 
in favor of the plainti 
for some $350,000., on 
claims for which the verdic: ae 
the jury was for some $414 ff 
The Supreme Court sai ; 
that the verdict of = -, 
was wrong as t i 
and finding 

issues were “fairly separ: 
from other _ issues, ire " 


judgment for the lesser am 


jury 
issues, 





It should be noted tha 

cision thus made was 

which involved the co ae 
of a sewage disposal system pe 
more than many of = 
ences that litigated : 
contracts _— inv hs 


plaintiff-builder’s 
mu peers 
that the 


the 
were 
liquidated, 





owner controverted th p oft 
iff , and tha y 
Division decided th px 

retrial was required becaus ane 
erroneous instructions ¢ Tot 
jury by the trial judge Ne 
The result reache ba 

Supreme Court seems 1 “a 
(with all deference t ; 
Supreme Court) to be ve a 


The questions deserv.ng ig 
sideration are these. In viet vf) 
our constitutional ee 
(Art. I, par. 9) that 
of trial by jury al 
inviolate,” does any 
tribunal have the 
Substitute its judgme 
of the jury in a ca 
before a jury? Does the gral 
“original jurisdiction ’ 
our Supreme _ Court 
mean that our apps 
bunals now have S 
tional powers not 
possessed by such 
our appellate tribun 
have the power, in 
suits for example, 
of conflicts in the 
the trial, to enter their Juss 
ments different amou 
(whether it be larger 
from that found by t 
all these questions be 
in the affirmative 
results socially d 
are they the resu 
people of New 
stood were to ensu 
ratified our present C nst 

Very truly yours. 
ELIAS A. KANT 
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Passaic Pretrial 
Schedule 


The schedule of pr 
the September Term 
Passaic County is a 

Weeks of Septem! 

ctober 24, Novemoer + 
December 19. 
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E BAP SUMMER COURT SCHEDULE AMENDMENTS 
Mm Inys, e Supreme Court order of March 28 fixing the | Cumberland County Court | Mercer County Court 
a les of the County Cauets and County District Judge Adler: July 7, 14, 21 and 28. Judge Bennett: July 5, 12, 19 and 26. 
Je Courts has been amended in the following respects: Judge Acton: August 11, 18 and 25; September 1. Judge Leap: August 2, 9, 16, 23 and 30. 
opinic, . gergen County Court Judge Adler will be available during July and Judge Bennett will be available during July and 
Termi,, Judge Vanderwart: July 5, 7, 12 and 14. Judge Acton during August for emergent mattersx.___| Judge Leap during August for emergent matters. 
'S Berge Judge O'Dea: July 19, 22 and 26; August 2, 3 and 4. Gloucester County Court = Morris County Court - 
horit; Judze Cavinato: August 9, 10, 11, 16, 23, 24, 25 and 30. Judge Wick at 1:30 p. m.: July 5, 12, 19 and 26. July 5, 12, 19 and 26. 
he Ap "4 judge will be available for emergent matters Judge Leap at 1:30 p. m.: August 3, 10, 17, 24 and 31. August 2, 9, 16, 23 and 30.0 
€ Opir-M eneanchout the summer. er, Judge Wick will be available during July and | . Either Judge Barrett or Judge Mintz will sit on 
iin seep ; pes Judge Leap during August for emergent matters. | the above scheduled days and be available for emer- 
Burlington Counts ome wi a a Hudson County District Court gent matters during the summer. 
Judge McGann: July 5, 12, 19 and 26. aces Sn Bs ere ol ee ee “2 c ch at 
med: Tudee Drenk: August 2. 9. 16. 23 and 30. Civil matters at Part I during the summer: Salem County Court 
nage —_ is Biciain wil te available curine:Juke aan Judge Reeves: July 5, 6, 7, 11, 12, 13 and 14 Judge Wick at 10:00 a. m.: July 5, 12, 19 and 26. 
act ee a k pau a nid ai zat ere a August 29, 30, 31; September 1. | Judge Leap at 10:00 a. m.: August » F 10, 17, 24 and 31. 
ee ee ee Oe eee Judge Cozzi: July 18, 19, 20, 21, 25, 26, 27 and 28. | Judge Wick will be available during July and 
Burlington County District Court Judge Beronio: August 1, 2, 3, 4, 8, 9, 10 and 11. Judge Leap during August for emergent matters. 
Same schedule as for County Court. County Court Judge Fink: August 15, 16, 17, 18, 22, 23, 24 and 25.| Somerset County Court 
znd District Court to be held on same days by same Criminal cases at Court House, Jersey City, July 5, 12, 19 and 26. 
i uaet evenings: August 2, 9, 16, 23 and 30. 
Cape May County Court Judge Reeves: July 5, 7, 12 and 14; August 30; Either Judge Chiaravalli or Judge Halpern will 
J e Adier: July 6, 13, 20 and 27: August 3. September 1. sit on the above scheduled days and be available for 
Judge Acton: August 10 17, “24 and 31. Judge Cozzi: July 19, 21, 26 and 28. emergent matters during the summer. 
Judge Adler will be available during July and Jt ae Beronio: August 2, 4,9 and 11; September 6. | Somerset County District Court 
Acten during igust for emergent matters. Judge Fink: August 16, 18, 23 and 25. Same schedule as for County Court. 











— Sees ment reduces the injured per- | case of the death or bankruptcy the statute of limitations ap- 
bution Law son’s claim against the other of a joint tortfeasor? What of plies, and out of the conflict 








oe ntinued from page 1 a money judgment for contri- tortfeasors. Section 5 of the the right of an insurer who pays of laws. Can recovery be had, 
ioe — - bution does not arise until] one Uniform Act provides that a a judgment? for example, in contribution 
‘ne suffering Injury or damage Te- tortfeasor by payment has dis- Telease of one joint tortfeasor SIXTHLY: What is the proce- suits brought in foreign juris- 
Phi. covers a money judgment or charged the common liability does not relieve him from his qyre to follow under the New dictions based upon accidents 





jua ss: il such vganhapin dl oor has paid more than his pro duty to contribute to the other Jersey Act? The New Jersey Act, Occurring in New Jersey? 

ihe ae - rata share thereof, Section 2(3) joint tortfeasor unle ss such re- unlike the Uniform Act, is whol- Implicit in all this is the “$64 

me action or in separate ac-| °1 ‘ne Uniform Act provides otagguition ee ig ~— right jy silent on this. Lawyers from qollar” question: How did New 
* : f th pe that a joint tortfeasor who [tO secure a money judgment out of state, or even many Jersey come to adopt its unique 
— yours Raeadbogh opi int ‘settles with the injured party for contribution has accrued jawyers within the state, might and vexing statute? No answer 

.—% ngs poi - e shall '8,not entitled to recover con- and nlp ipshemaltellen reduction of read the statute all day and to that question is possible with- 

hee part, He shall’ tribution from another joint the injured person’s damages not discover what they are sup- out considering the case of 





Cc 7 t341a r over ontri- z a iii ‘ Sonu sa — ‘ + 
ial a con't!’ tortfeasor whose liability is not against the others to the extent posed to do to enforce a client’s| Winberry v. Salisbury. 5 N. J 
) Du 1 iI ner JOINT Perea . oy | od + relegasee’s nr a shor : * , = “ : : ‘ 
eee se extinguished by the settlement. of the relea pro rata share. rjohts. If someone didn’t direct 240. a case which antedated the 


tortfeasor or joint tortfeasors + ae ae ay Jei r Sectiox or Secti 5 : ‘ 
¢ excess - paid a ~.. The New Jersey Law in N. J. Neither Section 4 nor Section 5 their attention to the New statute by two years. The de- 
r e @2 SS 8S al er nhs .x oo + is ed in ths Tour , S : : 
nen fate sare but ne pon: STAT. 2A:53A-3 is parallel to, is adopted in the New Jersey Jersey Rules of Court, they cision in that case stands in 
chal) ie ” entitled or salen ee but narrower than, Section 2 Law. : , : ee would never find out. This ex- New Jersey law with the deci- 
contribution ene the ye (2) of the Uniform Act, since Section 6 of the Uniform traordinary situation could, and sion in Marbury v. Madison, in 
ny person entitled “ne the New Jersey Act conditions Act, providing against impair- has in fact, led to grave in-| the nation. 
aa person entitied to D€ the right to contribution upon Ment of any right of indemnity justice. When lawyers and trial| phe winberry case cot int 
indemnified by him in respect hei BSG. Z 3 arage os under existi ae is sub-| 3 ? : ; i : 1€ inberry case got into 
> payment in whole or in under AISUII 1aW, ISS judges can’t tell what the law the New Jersey Supreme Court 
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ability for which the P ; ; hantiAtta adacens in 
: Besson em Beton lich th part of a judgment obtained by Stantially adopted in the last means, and are not too sure how quit unheralded. It appeared to 
Pee be shila the injured party, and not clause of N. J. STAT 2A:53-3. the rules apply, it takes the present a rather routine pro 
es es ‘ “5 nnlie . Leeti | 7 > nif +s ; « au = 
N. J. STAT. 2A:53A-4. Applica- merely upon the discharge of Section 7 of the Uniform Act hjohest court in the state to +3 tics 
tion of act eee Pa ly -edural d New ; ‘~ |cedural question. Winberry had 
tion Of act. a common liability. However, '#S purely procedural and New settle every issue, and then it! . + s , 
7 act shall apply to all! + ss stalu| Jersey does not adont it. New sued to expunge libel from a 
Anis act SMall apply tO ait the New Jersey Law completely ersey does not adopt ll. NeW may be too late to undo the) ,,... as : a RgEnE 
for contributic om : : Tri “ay cimilarly a A - grand jury report. His case was 
actl 5 £ 1trloution com- omits Section 2(3) of the Uni- Jersey similar 5s not adopt harm : > , 
menced and ¢ 1] aang anges : : Section 8 of the Uniform Ac : : dismissed in the lower court. 
menced and to all judgm nts form Act and, in treating con- ectlon 6 of the Uniform Act, here are other questions 
TECO' seen after the effec ivé tribution as a right arising providing for severability in arising out of whether and how (ccntinued on page 6, col. 1) 
date hereof irrespective of e upon the payment of judgment case of partial unconstitution- oe = - — — ————— 
time f the commission of n to the iniured person, appar- allty, nor Section 9, providing DON’ T BE IN THE DARK ~—_ GET ALL THE FACTS 
wrongful act or acts by the ently excludes entirely the for interpretation so as to make 
t tortfeasors; provided, that notion that a tortfeasor set- uniform the laws of all states MORRIS WAXMAN and Associates 
1 not _ with respe tling with the injured party i ier the Act, nor pega CERTIFIED SHORTHAND REPORTERS 
yments made prior to the js tj itributi providing for repeal of a eae . 
= : p ) is entitled to con ribution ee § ‘alae es: Depositions Before Trial 850 BROAD ST. 
38 ive date hereof. Section 2(4) of the Uniform acts or parts Of acts inconsis- : na > r NEWARK, N. J 
N. J. STAT. 24:53-5. Short title. Act. which is regarded by the tent with the Contribution Law. | Air-Conditioned Hearing Room Available Mitchell 3-1440 











This act shall be known Commissioners themselves as Section 10 of the Uniform Act, aaa rn ne et mane 














may be cited as the “Joint optional, provides for appor- providing a short title for 

Tortfeasors Contribution Law. tionment of contribution in citing the Act, is equivalent to 

Another contributor, also in| accordance with the relative New Jersey N. J. STAT. 2A:53A- 

ne Rutgers Law Review, (Win-| fault of the tortfeasors. This -5. Finally the New Jersey 

ter, 1953), undertook to point Section is omitted in the New Act, in N. J. STAT. 2A:53A-4, 

Q Similarities and di - Jersey Law. provides specifically for retro- | 

ences between the New Jersey we oy) active application while the 
cles nd Uniform Laws. This writer, “Section 3 of the Uniform niform Act contains no such "STA RTE R” 
2 iIton A. Dauber, a practicing Act provides that the recovery provision.” 


attorney), arrives at the con-| Of a judgment by the injured The failure of the legislature 
usi that the draftsmen in person against one joint tort- to provide a more detailed guide 
New Jersey certainly had the feasor does not discharge the for the bench and bar of New 
Uniform Act before them when Others. This is not specifically Jersey led, as a consequence, 


13 nrovided hv > Tew ‘ ‘ . = ° 
rked, thus settling any Proviaeda for by _ the New to immediate confusion. Un-=) Be—----.........., Expedite the Ae ee ee ee ee Ee 


doubt hat they ignored 


CERTIFICATIONS 




















by it, or Jersey Act, but it appears resolyed were these questions: 
a perhe even were ignorant of ! ane Act that FIRSTLY: Is the right of con- e 
. i. He is sure because both Ww ] follow this tribution granted to a joint 
statutes start off the same. But Principle. tortfeasor who settles with a it e earc u 
aiter the first sentence, ‘the “Section 4 of the Uniform elaimant. rather than litigating 
itutes diverge sharply.” ae provides that a settlement through and paying a judg- 
~] int 1+ thea ao > ? ne rtfeas } S > 
on to point out the made by one tortfeasor does ment? Included in this valuable stock pile of recorded 


not release the others unless SECONDLY: What is the 
Act of “pro rata 
l how do you 


Pac: 


“Section 2 (2) of the Uniform. the release specifically so pro- | meaning in the 
Law provides that the right to’ vides, but that such a settle- share.” Es-ec 





information is the vast accumulation of com- 
pleted examinations acquired by TG & T with 


















card paae apply the statute when three its purchase of the title business of 
an ALL TRENTON SERVICES including: deve joint tortfeasors are 
judg Superior and U.S. District Court judgment searching ie eh eas: nen United States Mortgage and 
S Receivership search in both courts. When and how doe Sicha atute : 
Corporate Status, including Tax information. apply in this respect? = Title Guara nty Company of 
Abstracts and information in all courts and departments FOURTHLY: What are the New Jersey 
SUPERIOR TITLE SEARCH COMPANY made by one of a ae 
(W. Coe McKeeby) € by one of several join . . . , 
24 Branford Place Tel. MArket 3-4232 Newark 2, N.J tortfeasors with the injured All this extensive and aportem data is = 
ee: a eee ae? Act is spe- the disposal of TG & T “approved attorneys 
_ ~ eee cific on this point, but the New throughout the State of New Jersey to facili- 














tate their work of title search and examination. 


TITLE GUARANTEE 


Jersey Act is silent. Because of 


L | the uncertainty in New Jersey 
AW PRINTERS | ie Sncriainyin New ere 
| 





and if so, what happens to the 
policy of the law, sonorously 


al Specialists }/ proclaimed by the courts of 
APPENDICES AND BRIEFS ON APPEAL | New Jersey in the past, to He] 
lions Da aie a and Trust Compan 
ARTHUR W. CROSS, INC. | sett ccttemens?, See : “4 


129 N. J. L. 525. 30A 2nd 406, 















New Jersey Division of | (1943). 
PANDICK PRESS, INC. | FIFTHLY: who are liable for, NEWARK OFFICE: 1180 Raymond Blvd.: MArket 4-1331 
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employers; what. happens in 
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He appealed. “The: question was 
whether the appeal had been 
taken in time. A state statute 
gave him a year to appeai; 
court rules limited the time to 
45 days. Which one was te 
govern? 

Chief Justice Vanderbilt, it 
is obvious from the subsequent 
majority opinion which he 
wrote, conceived of the case as 
an opportunity to give authority 
to the strong notions he held 
regarding the distribution of 
powers among the coordinate 
branches of government. It was 
much the same manner in 
which Chief Justice Marshall 
had acted in Marbury. In a far- 
reaching pronouncement which 
is nonetheless remarkable for 
being largely obiter dicta, Van- 
derbilt held that the phrase 
“subject to law” in the recently 
adopted New Jersey Constitution 
of 1947, that “the Supreme 
Court shall make rules govern- 
ing the administration -of all 
courts in the state, and, subject 
to law, the practice and pro- 
cedure in all such courts” does 
not mean subject to statute, 
but rather substantive law, as 
distinguished from pleading and 
practice. Therefore, he held, the 
rule-making power of the Su- 
preme Court is not subject to 
the will of the Legislature, and 
court rules prevail over statutes. 
He saw any other interpretation 
as rendering the judicial branch 
“subservient to the Legislature”. 


This result was not reached 
without an _ eloquent. dissent 
being voiced by one of the other 
judges, to whom “subject to 
law” meant just that—subject 


to statute law. Warning against 
any “doctrinaire and arbitrary 
decision” by a court on the 
theory that it alone was blessed 
with true wisdom, Justice Case 
asked: “If the Governor exceeds 
his limitation, if the legislature 
goes beyond its powers, the 
courts are available to enforce 
the constitutional restraints. But 
if our Supreme Court exceeds its 
powers who shall impose the 
check?” Wise and true men may 
not always be on the bench, he 
suggested, and added “. 
There is a greater danger to our 
democratic form of government 
in following the lure of ex- 
pediency than in marking our 
course by compass.” 


The protest of Justice Case 
that we must not be “swerved 
by impulse to find a way of 
reaching a desired resuit”’, re- 
calls that of Judge Finch of 
the New York Court cf Appeals, 
in a dissent in a case of great 
importance in his time: “I deny 
the asserted doctrine of ‘Invoca- 
tion’; of the right to do evil that 
good may come; of inexcusable 
judicial usurpation si 
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+ (1954), 


as a direct result, to the New 
Jersey Tortfeasors Law, the un- 
doubted product of a draftsman 
impressed by the theory of the 
Legislature and Courts as. co- 
legislators, as Prof. Cowan has 
suggested, with the former pro- 
viding the barest blue-print, 
and the latter constructing the 
actual edifice of the law. To 
chide the Legislature, in the 
circumstances, as Prof. Cowan 
did, however, for  ineptness, 
while praising the courts for 
astuteness was the unkindest 
cut of all. 

The first cases that arose in 
New Jersey, following the en- 
actment of the statute, im- 
mediately displayed the _ per- 
plexity of bench and bar alike. 
The Supreme Court took a hand 
to try and straighten things out, 
and oddly, Justice Harry Heher, 
who had_ dissented without 
opinion in Winberry, handed 
down several of the majority 
rulings. There is a ‘“misconcep- 
tion” in the state “of the quality 
and meaning” of the Contribu- 
tion law, he was wont to repeat, 
and he himself had no doubt of 
some of the cause. “The pro- 
visions for the impleader 
joint tortfeasors were omitted 
from the New Jersey Law,’ he 
wrote in Sattleberger v. Telep, 
14 N. J. 353 (1954), the first 
case to arise. “no doubt in 
deference to the principle of 
Winberry v. Salisbury.” 

The New Jersey Act, it will 
be recalled, is silent on 
procedure to be followed, and 
it was immediately contended in 
the Sattleberger case that the 
statute was at war with due 
process for this reason. But, 
said the court, “since third- 
party practice for contribution 
between joint tortfeasors in 
tort actions is procedural, not 
substantive, it is within the 
rulemaking function, and vested 
in the Supreme Court by the 
Constitution.” Thus do the rules 
of court in New Jersey breathe 
life into otherwise inanimate 
body of the law. 

Pennsylvania Greyhound Lines 
Inc. v. Rosenthal, 14 N. J. 372 
(1954) dealt with the _ retro- 
active application of the New 
Jersey Law, in the matter of 
payment made of a judgment 
recovered before the Act but 
paid after the effective date 


of the Act, and with the problem | 


of contribution where spouses 
are involved. Interestingly 
enough, the court held here that 
it was “axiomatical truth” that 
where parties married after an 
accident and before suit for 
contribution, there could be re- 
covery by a joint defendant, 
notwithstanding the rule that 
“liability for ante-nuptial torts 
is extinguished by marriage”. 
But in- the subsequent case of 
Kennedy v. Camp, 14 N. J. 390 
the court refused to 
that spouses could be 
held as joint tortfeasors, since 
under the common-law rule, 
still unmodified by statute in 
New Jersey, “husband and wife 
are legally one person by their 
marriage and the wife’s legal 
existence is suspended or at 
least incorporated and consoli- 
dated into that of her husband”. 
The minority opinion in this 
case failed to see the sense in 
enforcing an archaic notion 
wwe? husband and wife are still 
“one”. But the opinion is chiefly 


consider 





of | 


the | 





ing an appeal. 
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court’s proper function is simply 
to ascertain and effectuate the 
legislative meaning, the con- 
struction in the majority opinion 
would anpear to be the proper 
one; if it is considered narrow 
and its consecuences socially 
undesirable the remedy lies in 
the hands of the Legislature.” 

When the fourth case on 
contribution came before the 
Supreme Court, (Bray v. Gross, 
et als, 16 N. J. 382), that tri- 
bunal manifested its impatience 
with the “misconception” among 
attorneys of the “quality and 
meaning” of the new law, and 
affirmed a judgment which 
amounted to a miscarriage of 
justice. 

The statutory provisions of 
uncertain and doubtful import 
had led here to the following: 
Consolidated actions by a truck- 


ing company and a plaintiff- 
motorist against a defendant 
motorist, wherein plaintiff- 
motorist had also sued the 
trucking company for damages 
arising out of an automobile 


accident were in the process of 
trial. At the close of plaintiff’s 
case in the first suit, defendant 
Bray moved to dismiss the 
trucking company complaint as 
to him, and the plaintiff as- 
sented. The converse occurred 
on the completion of plaintiff’s 
the second action. The 


case in 

trucking company moved _ to 
dismiss Bray’s suit against it 
and its driver, over the mild 
|protest of the plaintiff. The 
attorney for the defendant 
|Gross, who even doubted his 


right to address the court be- 
cause he represented neither of 
the parties involved in the 
motion, suggested that testi- 
mony still to come might show 
negligence on the part of the 
truck driver, but the court, 
obviously confused also, granted 
the motion. Subsequently, dur- 
ing the course of the trial, it 
became evident to the attorney 
for the defendant, Gross, that 
there might be a possible right 
of contribution against his co- 
defendant under the Joint Tort- 
feasors Contribution Law. The 
trial, however, denied the mo- 
tion to vacate the dismissal of 
the complaint by Bray against 
the trucking company and its 
driver. 

The New Jersey Supreme 
Court declared that the refusal 
of the lower court to vacate the 
order of dismissal was not error, 
and saw no justification either 
for criticism of that court or for 
a reversal, although two of the 
judges dissented. 

The apprehension of the trial 
court was indicated when the 
motion was made to vacate the 
judgment of dismissal in this 
language: 

“This seems to be a little bit 
novel, and I can see that unless 
there is some appellate decision 
on this matter which would 
guide the trial courts, that the 
courts would be at a loss to 
know whether to grant an 
application for dismissal at the 
end of the plaintiff's case or 

the end of the defendant’s 


at 
case.” 
The majority opinion in the 


Supreme Court agreed that the 
difficulty encountered was novel 
and that no procedure had been 
established, but the amusing 
part of the opinion was con- 
tained in a suggestion that “the 
exigencies of the situation may 
require a modification of the 
present rule .. . in accordance 
with the light shed by the Joint 
Tortfeasors Contribution Act.” 
Thus, remarkably, we have an 
instance of this particular sta- 
tute, which has been censured 
for reason of its provisions of 
“uncertain and doubtful import” 
casting light on the sacrosanct 
rules of the court! It was sup- 
posed to be the other way 
around! 


(Continued on “page 8, “col. 
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oe ich said consent and the record F ceeding ix 
‘ pes ofes a5. go Ay nine ‘adiaagi Vi also known as ponies he he tae i Se have hereto set my hand and af-| a corporation of this State, whos se principal 
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te ny 5 ‘ | TE k ISS N 4 thereof, which said consent and the record o , - > hte epg 
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har * tr-five is =o o 1ins subscriber. Secretary of State of Newark, Essex Count New Jersey 
: v-five | 7 
five. hae | 7 L.J June 23, 30, July 7 $12.80 £ ir » Weste 
7 EDWARD J. PATTEN, j int) Hi. | ‘ BEGINNING at a p in the Veste 
T Secretary of State. | f 1 Ast 1u I eys ae oe = RI = line of oe on Terrace distant therein 1 
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SSEX COUNTY COURT i eee Re ; : To all to whom these presents may come Docket N¢ 
NVISI ON DOCKET NO RIKER, ] MERY & DANZIG \ttorners NICE rney | Greeting I me t 
Ci tior ‘44 Broad Street 17 | WHEREAS. It appears to my satisfaction 
OF AP p LICATION FOR . k 2, Nod Nes | oy duly authenticated record of the proceed 
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t Dated: May 26, 1955 ted: May 19, 1955 NATIONAL CHAMOIS CORPORATION 
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The Contribution Law : 


(Continued from page 6) 


case in the New 
Court to be 


In the final 
Jersey Supreme 


discussed here, (Judson  v. 
Peoples Bank, 17 N. J. 67), the 
majority opinion was obliged 


to resolve several vexing prob- 
lems. In the Uniform Act, sec- 
tions 4 and 5 provide that even 


an outright release is to be 
treated as a covenant not to 
sue. The silence of the New 


Jersey Act on the point was 
held to mean that the common 
law rule was still the law in the 


State. Thus, a release to one, 
willy-nilly, still releases. all 


tortfeasors. 
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But the problem of whether 
the Legislature in New Jersey 
had meant to adopt the policy 
of allowing contribution not 
only among unintentional. co- 
tortfeasors, but even among 
intentional, including fraudu- 
lent. joint wrongdoers, was in- 
deed a hard nut to crack, as was 
the effect of the statutes upon 
settlements. 

This was a case of conspiracy. | 
To find out what the Legislature | 
as “the ultimate arbiter of | 
public policy” had in mind, the 
Court went to the draft uniform | 
act, purposefully ignored by the 
New Jersey lawmakers in defer- 


ence to the Supreme Court} 
pronunciamento in Winberry. 
The court held that the uni- 


form act permitted contribution 


among all tortfeasors, of every |, 


kind and type, and this from a 
reading of the commissioners’ 


note. Thus, it was concluded 
that ‘all sorts of commission 
and omission were within the 
ambit of the (New Jersey) | 
law”. 
In the matter of the effect | 
upon the settlement of tort 
claims, the Court decided that 
the Legislature’s rejection of 
sections 4 and 5 of the uniform 
act meant that any plaintiff 
who seitled might indeed be 


tempting the Gods. For example, 
in the instant case, where the 
plaintiff accepted $2,500 in set- 


tlement from two defendants, 
it could conceivably cost him 
$126,000, the sum of the pro 


rata shares of these defendants 
in an assumed verdict of $315,- 
000, the amount sought against 
all defendants. 

The minority opinion was a 
vigorous dissent from the in- 
terpretation of the contribution 
law in New Jersey given by the 
majority. “We are not concerned 
with the meaning of the Uni- 
form... Act,” declared’ the 
minority, “for the model has not 
been embraced in New Jersey 
... ” It could see no basis for 
holding that “all torts no mat- 
ter how flagrant or steeped in 
viliany and moral depravity 
they may be”, are covered. 
is the conclusion to be 
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drawn? It is that the New| 
Jersey statute is wanting in, 
the imperative quality of def- | 
initive clarity. It is further | 
that the defect arises from 
the failure to adopt the model | 
act which was designed to 
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»Clarify and accomplish some 
measure of uniformity in all 
jurisdictions. 

But finally, and importantly, 


the New Jersey Joint Tortfeasors 
Contribution Law is “Exhibit A” 
the matter of dangers in- 
herent in the failure to adhere 
to the doctrine of a genuine 
separation of powers between 
coordinate branches of govern- 
ment, and of the follies of 
Judicial Legislation. 
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New York (ACCN)—If one is 


to people how to 
stand up for their rights against 
a policeman, why not tell them 
too that the policeman has some 
and difficult duties? 

11 was the 
New York 
Francis 


tell 


rights 
This question posed 
commis- 
Adams to 
the New York Civil Liberties 
union, with t result that the 
policeman’s side has been added 


,Nlice 
police 


W. H 


DY 


sioner 


he 


to the union’s forthcoming 
pamphlet, “Your. Rights if 
Arrested.” 

Tl proposed text of the 


to Adams 


enforce- 


sent 





‘t had been 
l as other law 





















ment officials and bar associa- 
tions ¥v a request for com- 
ment 
The commissioner read how 
a policeman might not legally 
arrest a person on a misde-j, 
meanor charg unless he had 
seen him in the < or unless 
he could show a warrant for 
the arrest. He also read of the 
dangers of false arrest 
he detailed list of a 
ts at the time of 
n the police station 
in court, the commis- 
sioner found everything legally 
correct, yet something seemed 
wrong 
ms decided tnat tne 
le lay not in the text, but 
was not in it. He told 
il Liberties union that 
he h for some 


nder- 
nae 


» time been try- 
i) u 

y relations 

> through 


in-service 


} ROBES 
and 
pointed out that most 

re letter-perfect 
—in carrying 
ibilities, sometimes 


of difficulties. Why 


out 





+ 
U 
In tne face 
y 
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10t, he asked, tell the public for 
whom the pamphlet was in- 
| tended when to “go. along 
quietly”? 
| George E. Rundquist, execu- 
tive yr of the Civil Lid 
ies agreed that the id 
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